


DRAFT NOTES FOR CTOS MEETING: APRIL 6TH  
The Brookline Committee on Town Organization and Structure (CTOS) held a duly posted meeting via the Zoom platform on April 6, 2022.
In attendance were: Richard Benka (CTOS), Jean Berg (CTOS), Harry Bohrs (CTOS), Abby Cox (CTOS), Betsy DeWitt (CTOS), Sean Lynn Jones (CTOS), Ian Roffman (CTOS), C. Scott Ananian (TMM); Clara Batchelor (TMM?), Ryan Black (TMM?), Ann Braga (HR),  Joe Callanan (Town Counsel), Michael Downing (Associate Town Counsel), Dave Gacioch (TMM), Regina Frawley (TMM), Leigh Jackson (TMM?), Mariah Nobrega (TMM), Kate Poverman (Town Moderator), Martin Rosenthal (TMM), Jonathan Simpson (Associate Town Counsel), Mike Toffel (TMM) 
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The Committee heard from Town Counsel’s office regarding Warrant Articles 12 & 13.  Michael Downey gave an overview of the by-law amendment proposed by Article 12, which proposes the establishment of a complaint committee under the CDICR, and took the Committee’s questions.  In response to a question about whether other towns have created similar structures, Downey responded that there are different variations, often called Human Rights Commissions, and that the petitioners had reviewed these other communities’ by-laws and ordinances in formulating the article.  Northhampton, Arlington, Cambridge, and Worcester were cited as examples.  Jean Berg asked what professional help would be needed for the complaint committee to operate.  Downey explained that the complaint committee would be formed through the CDICR as a volunteer committee and would likely be assisted or supported by the employees of the town.  Betsy DeWitt asked what gives the commission the authority to enact the penalty (financial fine) or any other.  Downey replied MGML Ch. 40, section 21 gives municipalities authority to adopt civil fines or non-criminal disposition fines for violating bylaws, and there are a number of such bylaws now in existence in the town.  Downey referenced the Bloom vs. City of Worcester , where the court found that the ordinance giving the authority to a Human Rights Commission, similar to the bylaw proposed under Article 12, was valid under the constitution and state law and under the home rule amendment.  However, that ordinance did not involve civil fines assessment, and town counsel’s office needs to consider this more carefully as the Home Rule amendment and procedures  place limitations on municipalities saying that bylaws cannot govern a civil relationship between private parties, and so the question is whether assessing the fine may interfere and intrude into the civil relationships of private parties.  Dick Benka asked whether there is any case in Massachusetts that either explicitly permits or prohibits the idea of a $300 per day civil penalty, and whether that would be enforceable.  In response to another question, Downey confirmed that any collected fine under this bylaw would go to the Town and not to the injured party.  There was some discussion about alternative paths for complaints, such as the MCAD or the EEOC, and whether there would be confusion or hurdles created by pursuing a complaint in multiple agencies (i.e. running up against time deadlines), or whether a local option like the one proposed would increase awareness of the other avenues.  Dick B. asked whether there is any authority in state law for a municipal commission to issue subpoenas to compel evidence or testimony.  Downey referred to chapter 233, section 8 which grants subpoena power to local boards, committees, and commissions and that in Bloom vs. City of Worcester, the SJC found that the legislature has not expressly denied municipalities the right to authorize local agencies by ordinance or bylaw to summon witnesses.  Ian Roffman asked about the provision in the bylaw that a third party could file a complaint on behalf of an individual or organization, and whether that is unusual.  Betsy D. raised the question of why language that had required the Town Administrator and Superintendent of Schools to be notified of complaints had been deleted.  Dick B. asked about whether there has been any discussion of the potential liability of the individuals who are doing the fact finding and making the decisions in a situation like this.  Joe Callanan responded that they would be covered by the town and the town would defend them in a suit brought against them.  Harry Bohrs asked whether the processes created under the bylaw come into conflict with any existing procedures under the aegis of Human Resources that might be covered by collective bargaining or civil service.  Downey replied that attention would certainly need to be given to how the process established by the bylaw would interplay with the policies and procedures of the Town’s Human Resources department in cases where a town employee was involved.
The Committee moved on to a discussion of Warrant Article 26.  Joe Callanan gave an overview of Article 26, which proposes to change the membership of the Parks and Recreation Commission and provide financial assistance to participants in the programming.  Callanan explained that the number of members is set by special act, so to change that would require authorization from the state legislature.   Town Counsel’s office believes the same constraint would apply to the proposal to change the specified qualifications of the residents who could be appointed.  They are working with the petitioners to address some of the concerns.  Betsy D. asked about the requirement imposed on commissioners to do fundraising.  Dick B. asked about the requirement that the commission get consent from the Select Board before submitting grant applications or receiving grant funds.  Sean Lynn Jones focused on the issue of supporting low-income participants in Parks & Recreation programming and mentioned scholarship funds and free programs in neighboring communities.  Callanan referenced an existing authority through the Special Act of 1991 that allowed Parks & Recreation Commission to set their own fees subject to the Select Board approval.  Betsy D. stressed the need for the Select Board to search for and identify a permanent funding program and to establish how many eligible people exist (which would require determining eligibility criteria) and what amount of money they would need to find, and there was discussion in the Committee about the difficulty of pinning down the numbers.
The Committee took up discussion of Warrant Article 33.  Jonathan Simpson gave an overview of Article 33, which proposes to amend Section 2.1.9 of the general bylaws dealing with Town Meeting to codify the Town Meeting Handbook and that changes to the procedures codified in the handbook shall not be effective until ratified by a majority vote at Town Meeting, and that they will be applied to both that current town meeting as well as future town meetings.  It asks the Select Board to file a routine article for this purpose in the Warrant for the annual town meeting.  Town Counsel’s office has reached the opinion that Town Meeting cannot effectively overrule the Moderator, who has the power to set the procedures.  Ian R. expressed that the Town Meeting Handbook is a description rather than a source of authority.  Simpson responded that while he believes there is a separate source of authority in Chapter 39, section 15 that allows Town Meeting can vote to regulate its own procedures, he agrees that the handbook is a description rather than a source of authority.  Kate Poverman commented that State Law gives the moderator the ability to regulate proceedings and that provision trumps anything Brookline might pass relating to procedures specified in the handbook.  Sean L-J. noted that any changes to the town meeting handbook would be subject to review and approval by the Attorney General and, therefore would not take immediate effect but rather would bind future Town Meetings with a potentially different composition.  Simpson clarified that any changes Town Meeting might make to regulate its own procedures under Ch. 39, Section 15, including binding the moderator, would require AG review, but if you consider the Town Meeting Handbook to just be advisory, then it does not require AG review.  Amendments to the Handbook could not be used to bind the Moderator.  There was debate around how to interpret the language in Chapter 39, Section 15 and the determination that more discussion would be needed, including hearing from the petitioners.  
The Committee opened the meeting to public comment on the Articles.  Marty Rosenthal raised the concern that Article 12 would create a third complaint procedure and it might be difficult for the clerk’s office to advise complainants.  Dave Gacioch (TMM and Article 33 petitioner) spoke to Article 33.  He explained that the existing bylaw on conduct of Town Meeting that sets forth the rules and sources of procedural guidance that will govern the meetings.  It alludes to “town meeting time” and the “traditions in Brookline” that are not well defined.  The intent of Article 33 is to make the procedures more transparent, and petitioners will work with Town Counsel’s office to operationalize that. C. Scott Ananian (TMM and Article 33 petitioner) explained that the intent of the Article was to address confusion on how procedures are set and where authority derives from, and the goal was to set clear procedure for how they could be changed, especially if those changes were to be controversial, and how they would be debated and voted and put into effect.  He believes this ultimately will be decided by the Attorney General and the town would be bound by the AG’s ruling.  Regina Frawley (TMM) pointed out that every Town Meeting is followed by an autopsy where Town Meeting Members can give the Moderator feedback, and that this article feels heavy handed.  Kate P. asked the petitioners about whether they were proposing that someone other than the moderator had the power to change the Town Meeting Handbook, because there is no language in the Article that refers to that. Scott A. replied that Town Meeting already has the authority to make by law changes that affect the regulations of Town Meeting, but that the hope is a collaborative approach with the moderator on handbook revisions.  Rather than a change of scope or power, the proposal is to establish clear procedures for how this could be done.  Dick B. asked if something has to be codified in the Town Meeting Handbook and bylaws in order to be a proceeding or govern the conduct of Town Meeting.  Dave G. responded that the article is to put some structure around what constitutes the “traditions of Brookline,” and that it would be prudent to give guidance on where to find those traditions and know what they are.  Ian R. asked the petitioners why they are looking at the broad document of the handbook rather than addressing specific concerns through bylaws.  Scott A. replied that the concern is the matter of predictability and good governance overall and a desire for clarity.  Mike Toffel (TMM) stated his support for codifying procedures for Town Meetings  but he is concerned that it is messy to have a document (the Handbook) where some portions need to be ratified and others don’t.  Why not put it in the bylaws?
The Committee set its schedule for future meetings and voted to adjourn.






